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SUMMARY

The article examines the legal nature of responsibility in law through linguistic, philosophical, and specifically legal aspects
of it. On author’s opinion the latter implies its application in a retrospective sense. The analysis of scientific literature provides
several approaches to understanding of the legal responsibility. All approaches can be divided into personal and authoritative
approaches. According to the author, it is the category of “duty” that conveys the legal nature of responsibility in law most
accurately. Therefore, the article focuses on the inherent qualities of it, and its correlation with the category “relationship”. In
addition, the author markes common features that embody the legal nature of responsibility in law, regardless of the approach to
the definition.
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AHHOTALUSA

B crarbe uccnemyercs mpaBoBas Ipupoia OPUANIECCKON OTBETCTBEHHOCTH Yepe3 JIMHIBUCTHYCCKHMA, puiiocodckuil u crieru-
AIBbHO-IOpUANUYeCKUil acnekThl. [locnequuii, 10 MHEHHIO aBTOpA, MpeyCMaTpUBaeT €¢ IPUMEHEHHE UCKIIIOUYUTENILHO B PETpo-
CIEKTHBHOM CMBICIIE. AHAIN3 HAYYHO! JIMTEPaTyphl O3BOJISET BBIACINTE HECKOJIBKO MOAXOA0B K IIOHUMAHHIO IOPUINYECKON OT-
BETCTBEHHOCTH, KOTOPBIE BOTLIOLIAIOT TMYHOCTHBIH M TOCYAapCTBEHHO-BIACTHBIN 1oAX0/1bl. Kak rnpeacraisieTcst aBTopy, UMEHHO
KaTeropusi «00sS3aHHOCTB» MO3BOJISIET HANOOJIEe TOYHO TepeiaTh MPABOBYIO MPUPOAY IOPUANYECKOH OTBETCTBEHHOCTH, B CBSI3U
C YeM BHUMAaHHUE YAEIEHO MPUCYIIUM €if KauecTBaM, a TaKkKe COOTHOILCHHUIO C OIIPE/ICICHUEM Yepe3 KaTeropuIo «IIPaBOOTHOLIE-
Hue». KpoMe Toro, BeIJIe/IeHb! YHUBEpCAJIbHbIE IPU3HAKK, KOTOPbIE BOILIOLIAIOT PABOBYIO IIPUPOY FOPUANYECKONH OTBETCTBEH-

HOCTH, HE3aBUCHUMO OT IOAX0Aa K OIIPEACIICHUIO.

KaoueBrbie ciioBa: OpuaAndceCKasi OTBETCTBECHHOCTb, NO3UTHBHASL OTBETCTBECHHOCTBH, PETPOCICKTHBHAS OTBETCTBCHHOCTD,

OXPaHUTEJIbHOC IMTPAaBOOTHOIICHUE, 00513aHHOCTb.

I ntroduction. The question of the legal nature of
responsibility in law is topical for both legal theory
and specialized branches of law. Legal responsibility is a
form of social responsibility. The latter is multifaceted term,
that is why formation of a unified approach to its definition
is controversial. Moreover, conception of legal responsibility,
among other things, depends on the prevailing legal regime,
legal understanding and other factors of legal reality in the
state, therefore it can not be formulated “once and for all
times”. In this regard, we consider how the paradigm of legal
responsibility understanding shifted from its identification with
punishment (this approach focuses on state coercion applied
to offender) to its association with the categories of “legal
protective relationship” and “duty”.

The aim of this article is to identify the legal nature of
responsibility in law basing on an analysis of linguistic and
philosophical sense, and also existing scientific approaches to
its understanding in a specially-legal sense; to find out features
that reflect its legal nature.

The methods and materials used. A detailed study
of this institution starts with the period of Soviet science.
Moreover, the authors started to refer to general issues of legal
responsibility since the mid-50th of XX century. We should
note that ideological context does not deprive their findings of
theoretical value for modern science. In this regard, we turned
to the works of S.S. Alekseev, B.T. Bazylyev, S.M. Bratus,
0.S.Jofte,0.E.Leyst,M.S.Maleyin,N.I.Matuzov,P.E.Nedbaylo,
1.S. Samoshchenko, M.S. Strogovich, M.H. Farukshyn,
L.S. Yavych and others. However, changes in the legal system
that followed the independence of former Soviet republics,
made it necessary to rethink the approaches to understanding
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of the legal liability. The latter was provided by the following
Ukrainian and foreign scientists: K.V. Basin, N.V. Vitruk,
A.B. Vengerov, Z.I. Hovsepian, N.M. Onishchenko,
D.A. Lipinski V.V. Seredyuk, M.D. Shyndyapyna,
O.F. Cherdantsev, A.P. Chirkov.

First of all, it makes sense to find out the established
understanding of the concept “responsibility” in the language.
Due to the fact that some authors deny the need for linguistic
research of legal terms, we should note that the lexical and
semantic system of special language — legal language, is formed
by the general language selection of national and international
fund of categories, and by formation of its own means of
expression of necessary meanings, categories and concepts.
However, the latter is usually the image of existing notions and
concepts [1, c. 44-45]. Thus, the mechanism of formation of a
special term basing on literary language explains the need to
recourse to dictionaries.

Ukrainian dictionaries contain almost the same definition
of “responsibility”, namely “assigned to someone or taken by
oneself the duty to be responsible for a certain area of work,
actions, deeds, words” [2, c. 620]. The Merriam-Webster
dictionary provides the following definition: “the state of being
the person who caused something to happen; a duty or task that
you are required or expected to do; something that you should
do because it is morally right, legally required” [3].

It is also advisable to trace the etymological origin of the
word “responsibility”. Thus, the meaning of that term in many
languages is the same and comes from the word “answer”
“respond”: for example “responsibility” in English, and
“responsibilite” in French comes from the Latin “responsus”,
which means “to respond”.
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Thus, from a linguistic point of view “responsibility” can
be interpreted as “a duty to respond” “to report”, “be held
accountable”. Certainly, this linguistic research is not enough
for such a complex structure as “legal responsibility”. Deeper
interpretation is offered by the philosophy of law, which learns
social responsibility.

From a philosophical point of view, responsibility is an
attitude of individuals towards society and the state from the
standpoint of fulfillment of certain requirements; their awareness
and proper understanding of national responsibilities to society,
state and others individuals [4, c. 291], and understanding of
the meaning and significance of their actions in light of this
[5, c. 6]. Ukrainian scientist U.S. Osokina defines social
responsibility in a philosophical sense, as an ability of social
subject to coordinate own actions with the actions of others in
the process of joint activity, to realize and properly adjust the
consequences of his activities and to be ready to acknowledge
accountability for his actions in front of himself, fellow citizens
and future generations [6, c. 8-9].

Understanding of the legal responsibility shifted in the
process of development of science and changes of socio-
political conditions. As noted by Polish researchers, legal
responsibility is historically formed type of institutional
relations within a particular historical and legal culture [7, c.
10]. A clear indication of this is the appearance and spread of
so-called “positive responsibility” in Soviet science in 60’s XX
century. Thus, among other arguments scientists claimed that
the formation of new social relations under socialism caused
the necessity of study of positive responsibility, and a whole
priority of this type of responsibility under the new socio-
economic conditions. One of the first scientists involved in this
issue was P.E. Nedbaylo, who argued that social meaning of such
type of responsibility lies in the activity that meet the objective
requirements of a given situation, and objectively caused ideals
of a given time. The content of positive responsibility contains
independent and initiative activity within the law and those
ideals to achieve which the norms were issued [8].

In view of this, there are different directions of research of
legal responsibility: 1) this institution is seen as a dialectical
unity of'its negative and positive aspects (Z.A. Astemirov, D.A.
Lipinski, M.I. Matuzov, P.E. Nedbaylo, M.S. Strogovich, V.A.
Tarkhov and others); 2) an emphasis is made exclusively on
the retrospective nature of responsibility (S.N. Bratus, M. V.
Vitruk, Y.O. Joffe, O.E. Leyst, M.S. Maleyin, P.M. Rabinovich,
I.S. Samoshchenko, M.H. Farukshyn and others).

In our view, the first interpretation of legal responsibility
leads to a diminution of the legal meaning of responsibility,
and therefore it underestimates its role and importance.
We should agree that the term “responsibility” is not purely
legal. As already noted, the legal responsibility is a form of
broader social responsibility. However, the division of social
responsibility on the species within different areas of public
life implies the acquisition of different content according to
the objective requirements of reality. It was rightly noted by
I.S. Samoshchenko and M.H. Farukshyn that despite the
existence of an active (positive) responsibility within the
general social understanding of responsibility, the legal one
should not be interpreted in such sense [5, c. 6-8, 43]. In
addition, it is inappropriate and unacceptable to include an
honest man conscious attitude to duty and wrongful conduct of
the offender into one definition [9, c. 666].

On the other hand, we agree with a proposition to develop
a new concept to denote positive form of legal responsibility
because, as S.N. Kozhevnikov notes, “any legal phenomenon
should have a conceptual identity” [10, c. 460]. Positive
responsibility should be viewed as is a separate legal
phenomenon, avoiding mixing it into one “broad” concept
including retrospective responsibility.
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There is no one unified approach to the definition of legal
responsibility in literature. Legal Encyclopedia defines this
concept as a form of social responsibility, the essence of which
is to apply to offenders sanctions which are provided by law
and enforced by state [11, c. 437].

The most common scientific approaches to definition of
legal responsibility are its consideration through the next
concepts: a measure (means) of a state coercion; sanction or its
implementation if an offense occurs; a punishment; an ability
of subject that is recognized by the state, to account for his
illegal act; condemnation, negative assessment of the behavior
of the offender; a special legal status; legal relationships arising
out of an offense; a duty fulfillment by state coercion; a duty
of an offender to experience the negative consequences of his
violation.

These approaches emphasize on certain significant feature
of responsibility, thus contributing to identify concepts and
correlation of legal responsibility with such categories as
“state coercion”, “penalty”, “sanction”, “condemnation”,
“relationship”, “duty”. It is also necessary to pay attention to
the placement of emphasis in these approaches. Given the fact
that the legal responsibility is a system of bilateral relations
between state and person, it’s personal and public aspects can be
defined. Given this, we believe that there is a reason to argue that
one group of the above mentioned approaches is more closed to
personal aspect and other group is more closed to authoritative
aspect of legal responsibility. Thus, 1.S. Samoshchenko and
M.H. Farukshyn noted the possibility of considering legal
responsibility from the perspective of the person who is
responsible and from the point of view of empowered state
bodies [5, c. 54]. In our opinion, the preference should be given
to the first approach. Concept of legal responsibility should
be disclosed as a phenomenon of subjective law through the
legal status of an individual. It is embodied most closely in
the consideration of legal responsibility through the category
of duty.

Recently, in the Ukrainian science definition of legal
responsibility through the category of “relationship” has become
particularly prevalent. Other definitions deal with a “static”,
unlike it the concept “legal responsibility — relationship”
implies dynamic legal relationship between the offender (or
the person who is accused of an offense) and public authorities
[12, c. 8-9]. This approach emphasizes that the negative
consequences for the offender are an external reaction to an
offense, so at least two sides present. Any legal relationship is
characterized by a special content — a set of subjective rights
and obligations of the participants. So, under this approach
special attention should be given to the consideration of mutual
rights and obligations of those who participate. Actually, this
fact implies scientific and practical value of this approach.

However, legal relationship is precisely the form of the
substantive rules of responsibility, so this approach emphasizes
the procedural aspect of legal responsibility. Instead, legal
responsibility is an institution of substantive law. In this
regard, we think that application of category “duty” is more
appropriate. It is an element of protective legal relations of
responsibility. We should note that the latter approach does not
reject the existence of reciprocal rights and duties of the offender
and empowered body. Conception of duty presupposes the
existence of two sides. It is only one element of legal relations
between the parties. However, duty to be subjected to means
of responsibility is the primary duty of the offender. Existing
of other rights and duties is conditioned by the emergence of
this subjective duty of offender because of his illegal behavior.
Thus, a supporter of this approach — S.S. Alekseyev, while
agreeing that the responsibility is implemented within the
protective legal relationship, at the same time believes that
the most decisive and specific feature of responsibility is
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duty of the offender to experience state-compulsory means of
influence, that is duty to response for tort [13, c. 279].

The following features of duty that arises within the legal
liability can be distinguished: 1) it possesses an additional
negative character with respect to the duties which had been
given to the offender before committing illegal act; 2) it is
embodied in a sanction of legal norm; it is also an element of
law enforcement relationship content, unlike the duties that
existed before the violation, and which are determined by the
disposition of legal norm, and which are part of regulatory
relations; 3) it plays role of “guard” with respect to the duties
that existed before the offense.

There are three approaches to determination of the starting
point of legal responsibility: 1) from the moment of offense;
2) from the moment of application of procedural law (bringing
individuals to justice); 3) from the moment when the law
enforcement act comes into force, which is a tool of recognition
of the fact of committing an offence by specific person. On the
basis of the above-mentioned position, it can be argued that the
responsibility as a subjective duty of specified person arises
from the moment of offense. But ignorance of the state as the
other party of such relationship, can not affect the appearance
of such duty.

It is supposed that the most successful way of defining the
essence of legal responsibility is the allocation of its essential
features. It also the way of “reconciliation” of different
approaches. Without taken into consideration terminological
differences, the following characteristics can be included:
a state-coercive character of content and form; involves
negative impact on the offender in a form of certain restrictions
(deprivation) of personal or material nature; offense is the
actual basis of responsibility; state and public condemnation of
the behavior of the offender.

On the basis of mentioned features legal responsibility
can be defined as a legally defined duty to suffer the negative
consequences of the offense, stipulated by sanctions in a form
of deprivation of individual’s rights or other external expression
of public condemnation of such behavior.

In our opinion, such an approach reflects the nature and
value of legal responsibility as well as etymology of the word,
and the way of its application in legislation and legal practice
language. This approach allows us to answer questions about
the content of offender’s duty, the moment of inception of
responsibility, participants of relationship within which this
duty is implemented etc.

Conclusions. So we paid attention to the linguistic,
philosophical and specifically legal aspects of the understanding
of responsibility in law. When determining the latter, one should
distinguish between its legal sense and the concepts used in the
social, philosophical literature. This implies its understanding
in the retrospective aspect.

We have identified the most common approaches to the
understanding of legal responsibility. It should be noted that
according to the rules of formal logic, any definition is able
to fully display the object, while it takes into account only
the essential features of the subject and, accordingly, does not
include number of other features that he is endowed with. So
the above mentioned researchers built their definitions based
on significant, in their view, features. Therefore, each of these
definitions is so-called “right”. It is fair, that the theory of law

is developing in the process of comparison of different points
of view.

In our view, an essential feature which reflects the
legal nature of responsibility in law is duty. This feature is
already reflected in the word “responsibility”, which means
“answer”, “response”, because of the etymology of the word.
This approach is most appropriate to the application of the
term in legislation and practice, and also generally accepted
theory of law provisions. In addition, one can note the
closeness of one group of the above mentioned approaches
to personal aspect, and other — to state-powerful aspect of
legal responsibility. We believe that the preference should
be given to the first.

Understanding of the legal nature of responsibility in law
is the foundation for further studies of its functions, means and
scope to achieve effective impact on the offender, the concept
of mutual responsibility of the state and persons etc.
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