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SUMMARY

This article establishes the organizational, legal and regulatory bases of powers of the Department of State Guard of Ukraine
in the sphere of state guard. The author states the functions and powers of the public officials as well as the tasks and powers of the
servicemen of the Department of State Guard of Ukraine. The article expands on the matter of cooperation between law-enforce-
ment bodies. Therefore, the results of the analysis suggest the ways to improve the cooperation mechanism. Some aspects of illegal
actions within state guard implementation and their legal solutions have been considered. The extensive list of illegal actions and
appropriate liability for them has been entitled. The author of the article stipulates on the conditions of coercive measures and
weapons implementation during state guard provision and ways of liability on the servicemen of the Department of State Guard of
Ukraine as well. The article is actual and timely due to innovative and changeable character of law enforcement agencies’ activity
in contemporary society that is vulnerable to different views and impacts.
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OPTAHI3AIIVHI TA ITPABOBI ACITEKTH PET'YJIIOBAHHS JIEPXKABHOI OXOPOHHU B YKPATHI

Mukoaa MUKUTIOK
KaHJUJIaT IOPUIUYHNX HAyK, TOLEHT, HaualbHUK Kadeapu
oprauizariii iep»aBHOT OXOPOHHOT JisUTbHOCTI Ta Oe31eKn
IHCTUTYTY ynpaBImiHHS IepKaBHOT OXOPOHH YKpaiHu
KuiBcbkoro HanioHanpHOro yHiBepcuteTy iMeHi Tapaca IlleBuenka

AHOTANIA

VY crarTi po3mIsSIarThCs OpraHi3alliiiHi, MPaBOBI Ta PETYISTOPHI OCHOBH (I)yHKuiOHanLHHx MMOBHOB&KCHb YTIPaBIIHHSI
AepkaBHOI 0xopoHH Ykpainu (nani — YO VYkpainn) B cdepi 3a0e3neucHHs ICpKaBHOI OXOPOHU. ABTOp (HOPMYIIIOE Ipa-
Ba i 000B’s3KM JepkaBHUX 10CAA0BHX 0ci6, a Takox BilicbkoBoCtyx00BLiB VIO VkpaiHu. V CTarTi MOpyIIyOThCS MHUTaH-
HSl B3a€EMOJii IPaBOOXOPOHHHUX OpPTaHiB. Kle TOTO, Pe3yAbTaTH MPOBEICHOTO aHAJI3y MPHUITYCKAIOTh MUIIXU YHAOCKOHAJICHHS
MexaHi3My B3aemonii. Po3misaaioTecst acrekTi 3z[i17ICHeHH$1 HE3aKOHHMX il MiJ 4ac 3iiCHEHHS JIepXKaBHOI OXOpOHHU. ABTOp
MPE/ICTABIISIE MINPOKUI CIMCOK HE3aKOHHMX JIil 1 BIAMOBIHI 3aX0/M BiIMOBIJAILHOCTI 32 HUX. ABTOP TaKOXX TOPKAETHCS IH-
TaHb 3aCTOCYBAaHHS IIPUMYCOBHX 3aXOJiB 1 30poi 1 yac 3a0e3neYeHHs Iep’KaBHOT OXOPOHH, & TAKOXK CTYIiHb BiAIOBIIaIbHOCTI
BilicekoBOCIYx)00B1iB VIO Ykpainu. CTaTTs € akTyaJIbHOI Ta CBOEYACHOIO 3 OTVISY HA IHHOBALIHHUIA Ta ajanTalliiiHuil xapak-
Tep IiSUTbHOCTI IPABOOXOPOHHUX OPTaHiB y Cy4aCHOMY CYCIIBCTBI, CXUJIBHOMY O Pi3HUX MOIVISAIB 1 BIJIMBIB.

KoaiouoBi ciioBa: koHOiIeHIIHHICTD, Oe31IeKa, TOBHOBAKECHHS, Iep)KaBHA 0XOPOHA, M0CcaoBa 0co0a, 3aKOH, MPaBOBUIT aKT.

Statement of the problem. According to the Constitution
of Ukraine division of state power divided into legislative, execu-
tive and judicial branches. Thus the focus should be not on the field
of administrative management, but on the public administration,
where the latter is defined as the executive and administrative, car-
ried out on the basis of the laws of the activities of a particular
group of public bodies (officials persons) on the practical imple-
mentation of the tasks of the state in the direct management of eco-
nomic, social, cultural, administrative and political construction.

Thus, it is necessary to define the definition of officials or
public authorities, in this case of the Department of State Guard
of Ukraine (hereinafter — Department).

The purpose of this article is the procedure for the powers
implementation in the field of state protection.

The main material. In Ukraine, the development of state
service as a qualitatively new institution began in 1993, when
the purpose of its organizational and legal support on Decem-
ber 16, 1993 the Law of Ukraine “On Civil Service” was adopt-
ed. Ever since at the first time at the legislative level there has
been established principles of public service, general principles
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of activity and legal status of public officials, the basic compo-
nents of public service.

In this law first time was legalized the term “public ser-
vice”, under which the law defines the professional activities
of persons who hold positions in government and it’s apparatus
on practical tasks and functions of the state and receive their
salary from public funds.

It should be pointed out that the definition in the law was
quite difficult to understand, as it appeals to concepts such as

“service”, “posmons in government and its apparatus”, “pro-
fessional activity”, etc., but does not specify clearly the scope
of such activities. The sphere of state service is determined as
the most controversial. The fact that the category of public of-
ficials does not include all employees, but only those who are
in public service.

It should be noted that the introduction of the term “public
official” (in the absence of the term “official” in general) has
led to some controversy in its understanding, the lack of a clear
definition raises many questions about the definition of certain
categories of official in the state.
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Regarding the concept of “official” in the literature, the fol-
lowing features characterize it:

— Employees engaged imperious activity and, accordingly,
have organizational and administrative and administrative-house-
hold authority may take administrative enforcement measures;

— They hold posts in different organizations;

— The nature of their work is specific management tasks;

— They shall serve on paid basis for a fee.

Unfortunately, the Law “On State Service” contains no
definition of “public official” or provisions that define the range
of people — public officials. Only through analysis of laws
and regulations we may determine their approximate list. Thus,
public officials are:

— employees of the Verkhovna Rada Of Ukraine;

— employees of the cabinet of ministers of Ukraine;

— officials of the central executive authorities, officials
of ministries, state committees, their divisions and departments
and other central executive authorities and their staff. in addition,
they are servants of the state created special bodies — “services”;

— employees of local authorities and their staff of local ad-
ministrations and territorial ministries of others; the military;

— judges;

— employees of the prosecution bodies;

— employees of the accounting chamber of ukraine;

— members of the secretariat of the ombudsman;

— employees of the ministry of interior affairs.

As you can see, not all of them are equal; the difference in
the legal status of different categories of personnel may differ.

As for the service in the Department it should be noted
that the latter is inherent in the nature of law enforcement. In
particular, In part I article 2 of the Law of Ukraine “On State
Protection of Workers of court and law enforcement bodies”,
contains a list of law enforcement agencies: public prosecu-
tors’ office, internal affairs, security, public security, customs
authorities, border protection, the state tax service agencies
and penal institutions of the State Control and Revision Office,
fisheries, forestry public health and other agencies that carry
out enforcement or law enforcement functions. According to
the Law of Ukraine “On state protection of the government
of Ukraine and officials”, the State Guard of Ukraine is a state
law enforcement agency of special purpose that is subordi-
nated to the President of Ukraine and Parliament of Ukraine.
State guard is carried out by the Department of State Guard
of Ukraine. Ministry of Internal Affairs of Ukraine, specially
authorized central body of executive power for the protection
of the state border of Ukraine and other central executive bod-
ies of Ukraine, Security Service of Ukraine within its jurisdic-
tion and in collaboration with the Office of State Protection
of Ukraine takes part in state guard.

The legal status of military personnel of The Department
is determined primarily by the presence of special, very wide
powers, in the exercise of which could cause harm.

Social guarantees stipulated by the legislation of Ukraine
for the Armed Forces of Ukraine are distributed for the military
of The Department.

The officer of The Department is not responsible for
the moral, financial and physical harm caused by him in case
of the legitimate use of physical force, special means and fire-
arms. No one except the direct superiors have any right to
interfere in military service activities of The Department. By
obstructing the performance of their duties, insult to the honor
and dignity, committing resistance, threat or violence against
military personnel of The Department and members of their
families, attacks on their lives, health and property in connec-
tion with their official duties occurs responsibility in accord-
ance with the laws of Ukraine.

During the execution of the military of The Department
of their duties an administrative detention of him is not al-
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lowed, as well as personal inspection or search of things that he
has, the vehicles that he uses without authorized representative
of the Department of State Guard of Ukraine, except of the cas-
es of committing crime by this military officer.

Employees of The Department, functional duties of which
are not directly related to the administration of state guard
of the government of Ukraine, high officials and buildings de-
fined by this Law, in case of their involvement in the imple-
mentation of state guard, use the rights provided to the military
of The Department according to paragraphs 1, 2, 4, 5, Article
18 of this Law. In these cases, they are subjects to the rights
and guarantees provided to military personnel of The Depart-
ment of State Guard of Ukraine.

Officers of The Department to perform assigned duties are
entitled to: 1) require public compliance of the regime estab-
lished at territories that are under the state guard; 2) to detain
persons who have illegally entered or are trying to get to ob-
jects that are under the state guard, check documents, make
identification exercise as prescribed by law detainees personal
inspection and review of their things that they have, transport
vehicles on which they arrived in the area of the object of pro-
tection, and transfer them to other law enforcement agencies;
3) together with the relevant police units temporarily restrict or
prohibit in the implementation of security measures the move-
ment of vehicles and pedestrians on streets and roads during
travel by road of the President of Ukraine, Head of Verkhov-
na Rada of Ukraine, Prime Minister of Ukraine, as well as
heads of foreign states, parliaments and governments, heads
of international intergovernmental organizations and foreign
delegations staying in Ukraine on an official visit, to prevent
citizens in some parts of the terrain and objects require them
to be in specific places or leaving them, to use vehicles owned
by Ukraine government, enterprises, institutions, organiza-
tions and citizens (except for vehicles belonging to diplomatic
missions of foreign states and international organizations as
well as special purpose entities) for the prevention of crime,
harassment and detention of persons suspected of committing
a crime for bringing people in need of urgent medical care in
hospitals, and to travel to the event with subsequent reimburse-
ment in the prescribed manner of damage caused to owners
of these vehicles; 5) In urgent cases related to the preserva-
tion of life and property or to the direct pursuit of persons sus-
pected of a crime to enter the residential and other premises
of the citizens in the territory and premises of public author-
ities, enterprises, institutions and organizations regardless
of ownership with the following notification of the prosecutor
within 24 hours; 6) use during the security events communi-
cation equipment belonging to public authorities, enterprises,
institutions and organizations regardless of ownership with
subsequent reimbursement of losses in the prescribed man-
ner; 7) store, carry and use firearms and special equipment on
the grounds and in the manner prescribed by the Law of Ukraine
“On Police” (565-12), and military regulations adopted in ac-
cordance with regulations, carry weapons and special equip-
ment in all modes of transport .

Damage may be caused not only by actions but also by
the inaction of state executive bodies or their officials by failing
to discharge of their duties.

Thus, saying about damages caused by officers and officials
of law enforcement agencies we should note the following.

According to Art. 1174 CC of Ukraine damage caused by
individual or legal person by unlawful decisions, actions or
omissions of an officer or official of a public authority or a lo-
cal authority in the exercise of their powers shall be reimbursed
by the State or local government, regardless of the guilt of such
officer or official. In addition, Art. 1176, this responsibility is
set in case of injury by unlawful decisions, actions or inactions
of inquiry, pretrial investigation, prosecution or trial officials.
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Thus, in the Law “On the procedure for compensation for
damage caused by unlawful actions of the inquiry, preliminary
investigation, prosecution and trial” of 01.12.2005 it is stated
that under the provisions of this Act refundable damage caused
to citizens due to:

1. Wrongful conviction, bring charges of illegal, unlawful
taking and detention, unlawful conduct during the investigation
or trial of the criminal case search, seizure, unlawful seizure,
unlawful dismissal from work (office) and other procedural ac-
tions restrict the rights of citizens;

2. Illegal use of administrative detention or correction-
al labor, illegal confiscation of property, unlawful imposition
of a fine;

3. Unlawful conduct search operations covered by laws
of Ukraine “On Operational Activities”, “On the organization-
al and legal framework to combat organized crime” and other
legislative acts.

In cases of wrongful conviction, bring charges of illegal,
unlawful taking and detention, unlawful conduct during the in-
vestigation or trial of the criminal case search, seizure, unlaw-
ful seizure, unlawful dismissal from work (office) and other
procedural actions restrict the rights of citizens, harm is refund-
ed in full regardless of the fault of officials of inquiry, pretrial
investigation, prosecution and trial bodies.

Looking through international principles of compensation
for damage caused by unlawful actions of judicial and law
enforcement agencies, in accordance with Art. 9 of the Con-
stitution, international treaties, ratified by the Verkhovna Rada
of Ukraine is part of the national legislation of Ukraine. In par-
ticular, these include the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms ratified by the Verk-
hovna Rada, as well as other international treaties applicable
in courts. As for the text of the European Court, recognizing
the Convention, which is complex and difficult legal mech-
anism, including the jurisprudence of the European Court,
Ukraine thus legislatively recognized the existence of state
case law. In view of the foregoing, it is clear allegation that
the decision of the European Court plays particular importance
and value to the Ukrainian justice.

Thus, since the ratification of the Convention, or actual-
ly after the adoption of the Law of Ukraine “On Ratification
of the Convention for the Protection of Human Rights and Fun-
damental Freedoms 1950 D.3 First Protocol and protocol num-
ber 2,4, 7 and 11 of the Convention” dated July 17, 1997, our
country as a member of the Council of Europe fully recognized
the compulsory and without special agreement the jurisdiction
of the European Court of Human rights in all matters concern-
ing the interpretation and application of the Convention.

In the article 1166 of Civil Code of Ukraine contains gen-
eral rule (general) tort, according to which any harm caused by
the unlawful actions or omissions of moral rights or property
of the person or entity shall be recoverable by the person who
dealt it in full scale.

The second group of norms, unlike the first, contains
the rules prescribed by law for special occasion injury and re-
dress and therefore can be called special. This group of rules is
devoted to separate (special) types of obligations of the inju-
ry, namely: the obligation of the government acts that caused
harm (Articles 1173—1175), the obligations of prejudice by
law enforcement agencies (Article 1176), commitment of harm
by minors and incapacitated persons (Articles 1178—1184),
the obligation of the damage by source of high danger (Arti-
cles 1187—1188), the obligation of harm by injury, other health
damage or death (§ 2 chapter 82), the obligations of damage due
to defects in the goods, works (services) (§ 3 of Chapter 82).

So, along with the general tort, which defines the general
conditions of non-contractual liability for damage assignment,
civil law determines the individual (special) torts, which dis-
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plays some features of offenses and those that are exceptions to
the general rules of tort liability. They are used in cases that are
expressly provided by the law; the scope of their activity is ex-
pressly imposed by law and cannot be interpret or analogized.

Singling out of a specific tort is connected with the features
of a common ground, or in connection with the installation
of additional, specific reason responsibility.

It should be noted that compared with the general pro-
visions, unlawful conduct in tort liabilities of this type has
the specific feature.

Illegal act, which may make damage in this tort, as al-
ready noted, has certain characteristics. In particular, there is
the comprehensive list of illegal acts, as a condition of liability.

If the damage caused to persons or entities as a result of oth-
er illegal act or omission or unlawful decision of the inquiry,
preliminary investigation or trial body, it shall be compensated
on a common basis.

For liability listed actions should be illegal.

Specificity of harm is that the person (in this case a police
officer) exercise their duties (e.g. delaying a criminal who is in
the home of a citizen).

Under the regulatory framework governing the activities
of law enforcement agencies, employees of these agencies
have the right to use coercive measures to protect the state’s in-
terests, personality, rights and lawful interests of citizens from
criminal attacks. For example, performing their duties, mili-
tary of The Department may use weapons to defend a guarded
person, object, citizens from attack that threatens their home,
to repel the attack of armed criminals, to protect themselves
and their families from crimes. In these cases compensation for
property damage is excluded.
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