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SUMMARY

The institutionalization of human rights and freedoms allows one to regard the people as a set of individual right-holders.
Effective enforcement of these rights is ensured by the binding force of law as a fundamental component of the state system.
Despite the existence of substantial developments in the theory of state and law, provided by legal scholars XIX—XX c, there
is almost no modern research that characterizes the main features of the state as a collective subject of law, formed under the
influence of the modern development of the legal systems of democratic states.

The purpose of the article is to examine the features of the legal status of the state as an subject of law in Ukraine.

It is established that in the theory of law the interpretation of classical features of the state, such as sovereignty, legal personality,
territory, public authority is being updated due to the development of national legal systems. In particular, have had subjective
rights of human and citizen: they obliged the state to protect and exercise these rights; to protect them by the law against the
arbitrary use of coercion.

The examples from the legislation of Ukraine confirmed that the sovereignty of the state should be understood, first of all, as
the ability to exercise the legal organization of society, create appropriate conditions for self-government of the population. This
makes sovereignty an important feature of the state’s legal personality.

The acquisition of legal capacity by the state occurs through the creation of appropriate rules of law. Their content defines the
legal status of the state as a subject of law in public relations. The state is capable independently as a full participant in the legal
relationship, also its capability realized by implementing in the system of executive authorities, the judiciary, as well as delegated
powers to other entities. The international legal personality of the state is also collective in nature. The legal position of the state
in the international agreement is based on a result of the alignment of the foreign and domestic policy vectors of the current
government with the interests of the people as a whole.

Key words: collective subject of law, state, legal personality, legal capacity, legislation of Ukraine.

OCOBEHHOCTHU ITPABOBOI'O CTATYCA I'OCYAAPCTBA KAK CYBBEKTA ITPABA B YKPAMHE

Oxaer CONY,
acnupanT HayuHo-uccne0BaTenbckoro HHCTUTYTa FOCYAapCTBEHHOTO CTPOUTENILCTBA U MECTHOTO CaMOYIIPABIICHUS
HanuonanpeHoit akajeMun NpaBoOBbIX HAyK YKpauHbI

AHHOTAIIUS

WHcTUTYIHOHATH3AIHS TIPaB U CBOOOJ YeNIOBEKa IO3BOJISIET PacCMaTpUBATh HAPOJ KaK COBOKYITHOCTh WHIMBHIYaJIbHBIX
CcyOBeKTOB — HOCcHUTENeH TpaB. DPHEKTUBHOCTh OCYIIECTBICHHS ATHX MPaB 00eCcIeYnBacTCs 00s3aTeIbCTBCHHOW CHIION TpaBa
KaK (pyHJaMEHTAILHON COCTABIIAIOIICH roCylapCTBEHHOTO ycTpolicTBa. HecMoTps Ha Hanuune (yHIaMEHTAIBHBIX pa3padoToK
B 00JTaCTH TEOPHHU rOCYyAapCcTBa U NpaBa, MPOBEACHHBIX YUeHBIMU-IopHCTaMU XIX—XX BEKOB, TPAKTUUECKH OTCYTCTBYIOT COBpE-
MCHHBIC HCCIIC/IOBAHHSI, KOTOPBIC XapaKTeprU30Bai Obl OCHOBHBIC NIPU3HAKU TOCYIapCTBa KaK KOJUICKTHBHOIO CyObeKTa mpasa,
c(hOpMHUPOBaHHBIE IO BIUSHAEM COBPEMEHHOTO Pa3BUTHS ITPABOBBIX CHCTEM JIEMOKPATHIECKUX TOCYIapCTB.

Ilenb cTaThy 3aKJII0YAETCS B M3yUYCHUH OCOOCHHOCTEH MPaBOBOIO CTaTyca rocyapcTBa Kak cyObeKTa mpaBa B YKpauHe.

YCTaHOBJICHO, YTO B TEOPHHU TpaBa TOJIKOBAHHE KIACCHUSCKHUX MPU3HAKOB TOCYNAPCTBA, TAKHX KaK CYBEPEHHUTET, IPABOCY-
OBEKTHOCTD, TEPPUTOPHS, MyOINUHAsT BIACTh OOHOBIISIETCS! BCJESACTBHE PAa3BHTHs HAIIMOHAIBHBIX MPABOBBIX CHCTeM. B wacTt-
HOCTH, BOKHYIO POJIb B 3TOM CBITPAlIi CyOBbEKTHBHBIC TIpaBa YeIOBeKa U TPpakAaHNHA: OHH 005131l FOCYIapCTBO 00SCIIeYHBATh
3aIIUTYy W PeaM3alHI0 YTUX IIPAB; 3aIUTUTh HOPMaMH MpaBa OT IPOU3BOJIBHOTO MPUHYKIACHHS.

ITprMepamu U3 3aKOHOATENBCTBA YKPAHHBI [TOITBEPIKACHO, YTO CYBEPEHUTET rOCYAAPCTBA CIIEAYeT IIOHUMATh TIPEXKIE BCETo
KaK CII0OCOOHOCTh OCYIIECTBHUTH ITPABOBYIO OPTaHHM3aLUIO0 O0IIECTBA, CO3AaTh YCIOBHS JUIS Pealli3aliuy PaB U CBOOO IpaXIaH,
CO37aTh COOTBETCTBYIOIME YCIOBHS JUIsl CAMOYNPABICHHS HACEICHHs. DTO JeaeT CyBEPEHUTET BaXKHBIM IPU3HAKOM IIPABOCY-
OBEKTHOCTH TOCYapCTBa.

OO0peTeHne MpaBOCHOCOOHOCTH TOCYJapCTBOM ITPOUCXOIUT Yepe3 CO3IaHie COOTBETCTBYIOMINX HOPM 3aKOHOAATENbCTBaA. X
COJIepIKaHKe ONpPEACIISCT MPABOBOM CTaTyC rOCYIapcTBa Kak CyObeKTa IpaBa B 00IICCTBEHHBIX OTHOIICHUSX. J]eecriocOOHOCThIO
TOCYIapCTBO BIIaZeeT CAMOCTOSTEIHEHO KaK TTOTHOTPABHBIN YUaCTHHK IIPABOOTHOLICHH, 8 TaK)Ke OHA PEaIM30BBIBACTCS B CHCTE-
M€ OpraHOB HCIIONHHUTENBHOM BIAaCTH, CyAeOHON BIIACTH, A TAKXKE Yepe3 JeJIeTMPOBAHHbBIC TOJTHOMOUHS IPYTHM CyObeKTaM Ipa-
Ba. MexyHapojHast paBoCcyObEKTHOCTh FOCYIapCTBa TAKKe UMEEeT KOJICKTHBHBIN Xapaktep. [IpaBoBast MO3UIHs TOCYIapCTBa
B MEXIYHAapOIHOM JI0TOBOpe (hOPMHUPYETCsl Ha OCHOBE Pe3yibTaTa COINIaCOBAaHMS BEKTOPOB BHEIIHEH M BHYTPEHHEH MOJIUTHKU
JICHCTBYIOIIETO TPABUTEIBCTBA C HHTEPECAMU HapoJia B LIEJIOM.

KaioueBble cjioBa: KOJUIEKTUBHBIA CyOBEKT MpaBa, TOCYIApCTBO, MPABOCYOBbEKTHOCTD, MPABOCIOCOOHOCTh, 3aKOHOIATEIb-
CTBO YKpauHBbI.
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Introduction. A new phase in the study of the state and
public authorities as collective subjects of law is possi-
ble as part of the modern paradigm of the state, namely its
democratic, social, and legal orientation. The basis of this
paradigm is built by internationally recognized human and
citizen rights and freedoms. The institutionalization of these
rights enables to consider the population as a totality of indi-
vidual right-holders who are not set in the opposition to the
state power. On the contrary, the state is a means of exercis-
ing these rights. The effectiveness of this process is ensured
by the binding force of law as a fundamental element of the
state structure.

Brief literature review. Domestic and foreign scholars
who studied the essence of the state and its basic features
contributed decisively to the development of ideas about the
state as a collective subject of law. In particular, such schol-
ars as G. Waitz, C.F. Gerber, M. Seydel, P. Laband, J. Held,
H. Schulze, and many others elaborated the concept of state
sovereignty through the example of monarchies and democ-
racies, federations and unitary states. The works of G. Jell-
inek, L. Stein, and other scholars are worth mentioning, as
their authors defined the state as a collective subject and tried
to give a thorough description of such features as sovereignty,
state power, territory, and population. The contribution of the
following Ukrainian legal theorists of the 19" — 20™ centuries
is highly insightful: M.M. Kovalevskyi who studied histor-
ical and legal ideas and their significance in the formation
of the history of law; M.I. Palienko and B.O. Kistiakivskyi
who developed the concepts of the state that defined it as a
collective subject (“social union”, “legal organization of the
people”), and many others.

Despite considerable elaborations in the area of state and
law theory made by scholars of the 19" — 20" centuries, there
is practically no contemporary research that would charac-
terize the main features of the state as a collective subject of
law shaped under the stimulus of the modern development of
legal systems of democratic states.

The purpose of the paper is to study the features of the
legal status of the state as a subject of law in Ukraine. The
following tasks ensure its achievement: a) to explore the
basic features of the state as a collective subject of law;
b) to study the basic approaches to the interpretation of their
essence; ¢) characterize the present content of the elements
of the legal status of the state as a collective subject.

Basic material of the research. The state is a special
collective subject since it serves the interests of the whole
society integrally. The basic principles of its legal status are
historically predetermined. They encapsulate the peculiari-
ties of the national legal system, formed on the grounds of
legal ideas, inculcated under the influence of geopolitical
position, socio-economic development of society, religion,
social values, and other factors, which according to the prin-
ciples of legal positivism can be considered as the “elements
of the history of law” [11, p. 93]. We believe that the ele-
ments of the legal status of the state as a collective subject
are marked by this specificity. These peculiarities completely
convey the interdependence of the processes of formation of
the elements of legal status internally.

In the legal literature, such “classical” features of the state
as sovereignty, territory and population, and public authority
have been considerably investigated [14]. In the course of
the historical development of the state, visions of the state as
a subject of law have also changed. However, if the essence
of the population usually does not raise disagreement, the
interpretation of such features as territory, sovereignty, state
power [2, p. 47] has again and again been debated. In addi-
tion, with the progress of international law and more consid-
erable involvement of the state in the civil circulation, the
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definition of the category of “legal personality of the state”
comes into sharp focus.

According to ancient ideas, the territory of the state was
seen as the space over which it was able to establish its mil-
itary control. This approach was grounded on the “territorial
superiority” principle, that is, the seizure of a new territory
and the establishment of its power on it made it an object of
law of the respective state.

In 1860, V.A. Nezabytovskyi was one of the first who
expressed an opinion that the territory of the state is nothing
more than the boundary of its power: “Territory is the spatial
boundary of the state power of the state. And the doctrine of
the territory is reflected in the doctrine of the limit of state
power” [5, p. 6].

The inseparable connection between the territory and the
population is shown in the works of O.0O. Zhylin, who con-
sidered the state as an organized union, which, unlike other
possible private-law unions, has particular features. First, the
state is a supreme union with autonomous power which does
not begin on other unions. Secondly, there are mainly legal
relationships within the state, while private-law corporations
may have relations between the corporation and its members
[4, p. 50-52].

With increasing endeavors of the international commu-
nity to “exclude war from the arsenal of national and inter-
national policy” the view of the Ukrainian scientist has been
confirmed in practice. During the 20" century the acts of
military aggression have repeatedly been condemned by the
international community and resulted in the non-recognition
of such newly created states [15] or the non-recognition of
the sovereignty of the aggressor country over the occupied
territories [13; 16].

Another example of the voluntary restriction of state
power in its territory is represented in Art. 22 of the Vienna
Convention on Diplomatic Relations, which prohibits the
entry of the authorities of the host State in the premises of
diplomatic missions without the consent of the chairman of
the mission. This rule provides for no exceptions, even when
the premises of the mission office and the land lot concerned
may belong to a third party [1].

Today, the territory as a feature of the state increasingly
becomes a legal abstraction; an important but not crucial
condition for the legal personality of the state. It should not
be equated with the state itself, but is intended, first of all, to
outline the spatial boundaries of the exercise of state power.
When it comes to these considerations, the statement that the
borders of the state define the space where the state shapes its
own legal order and exercises its sovereignty becomes more
justified.

The validity of legal categories application to political
relations was also mentioned by V.F Taranovskyi (1904),
who justified this need as follows: “the needs of the court of
public law <...> public foundations developed from the court
practice... it preceded the school of natural law, and subse-
quently <...> acted alongside it” [10; 11, p. 105; 12]. There-
fore, the meaning of sovereignty as a feature of the subject of
law may be rightly correlated with the interpretation of this
concept as a category of international law, where sovereignty
means independence and autonomy of the state in the exer-
cise of power.

In the area of international legal personality, the sover-
eignty of the public authorities implies the absence of influ-
ence on it by other states or subjects of international rela-
tions. In the area of the national legal system, the rule of
state law over the legal norms created by other collective
bodies of law. In its turn, the rule of state law in practice is
implemented through enforcement in public and private legal
relations.
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G. Jellinek was one of the first in legal science who sug-
gested the idea of the limited nature of the sovereignty of
state power (1914). He proceeded on the assumption that the
power of the state should be limited by law, by the force of
special obligations. In case of failure to comply with such
bindings (or in the absence thereof), the state will be “out-
side” of the legal system created by it. This scholar states
the sovereignty of the legal system should be treated as “the
capacity for exclusive legal self-determination”, or as “the
special ability of the state power to give a comprehensive
binding content to its power, and determine its own rule of
law in all directions” [3, p. 456, 463—464, 476].

Similar thoughts were expressed earlier by the famous
Ukrainian legal theorist M.I. Palienko, describing the state
as a “legally organized unity, as a “legal moral entity”, with
a single legally organized will and power.” In support of his
views on the link between law and sovereignty, he argued
that, regardless of the sphere of lawmaking, the state always
operates in the legal field it previously created, “the forms
defined by the law that organizes this state”. The existence
of the state depends directly on the existence of national law:
the destruction by the state of the same legal order should be
treated as an act of self-destruction [6, p. 394].

We believe that the definitions of the rule of law and the
welfare state, combined with the definition of the rule of law,
have made a significant impact on the current understand-
ing of the essence of power and the sovereignty of law. It is
well known that a socially-oriented state recognizes a person
of the highest social value. Therefore, a binding power of
the state cannot be used to violate the acknowledged human
rights and freedoms.

Respect for subjective human and citizen rights has a sig-
nificant impact on the legal capacity of the state. On the one
hand, it obliges the state to protect and exercise these rights.
On the other hand, human rights are indefeasible against the
arbitrary use of pressure by the state. Thus, the power of the
state can be limited and bound by the norms of the right of
direct effect, enshrined in the “act of public contract” — the
constitution of the state.

In many areas of social relations, legal regulation has
a dispositive nature, enabling collective entities to inde-
pendently set legal rules and resolve local issues according to
their competence. For example, local self-government bod-
ies have powers defined by law (Part 1 of Article 16 of the
Law of Ukraine “On Local Self-Government in Ukraine”);
they may be entrusted with separate powers of the executive
authorities (Part 2 of Article 16 of the Law); they may enter
into civil relations with other legal entities and organizations
with no communal ownership; have the right to set local taxes
and fees for them, to initiate inspections and perform other
functions (Article 18 of the Law) [9]. Thus, local self-gov-
ernment bodies do not compete with state authorities within
the respective administrative and territorial unit. Their legal
capacity is determined by the state, which delegates a part of
the powers to them and does not interfere with the decision
of the local authorities on the local self-government issues.

In its turn, the administrative-territorial autonomies
within the state create a special regime of exercising sover-
eignty. By delegating powers, state power allows autonomy
to exercise self-government. For this purpose, legal, organ-
izational, financial, property, and resource independency
within certain limits, as well as state guarantees (part 2, Arti-
cle 3 of the Law of Ukraine “On Approval of the Constitution
of the Autonomous Republic of Crimea”) may be provided
for the autonomous entity [7]. To exercise power directly, the
autonomous entity independently forms the parliament and
the system of executive bodies, which are not accountable
to the state power, but the powers, formation, and activities
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of these bodies are determined by the rules of state law. The
acts of the parliament of the autonomous entity and other
normative legal acts of it cannot contradict the legislation of
the state; and justice is exercised by the courts of the state.

The above examples indicate that “sovereignty” of the
state is not a concept identical to “absolute power that can
arbitrarily interfere with the lives of subjects.” On the con-
trary, sovereignty is the ability of the state to exercise the legal
organization of society, to create conditions for the exercise
of the rights and freedoms of citizens, to create appropriate
conditions for self-government of the population.

Thus, sovereignty is an important feature of the legal per-
sonality of the state. The implementation of the provisions
of the “act of public contract”, which is the Fundamental
Law, requires recognition of the exclusive rights of the state
to regulate social relations and ensure the development of
society. Therefore, we can conclude that sovereignty is a
necessary means to ensure the effective implementation of
state-specific functions.

Legal personality is one of the main elements of the legal
status of the state as a collective subject. In accordance with
the common approach, the legal personality of an organi-
zation is based on a legal capacity, capacity, and delictual
dispositive capacity. In private-legal relations, the state acts
mainly as a legal entity. Therefore, its legal capacity and
capacity are generally characterized by the same features. We
should agree with A. Henel’s opinion that “the understanding
of the state as a legal person and a subject of law does not
cover all the specific features of the legal nature of the state”
[11, p. 100].

Theoretically, the state can be a party to all kinds of
public and private legal relations provided for by law. This
suggests that its legal capacity coincides with its capacity;
implemented continuously in all spheres of social relations
regulated by the regulations of substantive law.

On an ongoing basis the acquisition of legal capacity by
the state occurs through the creation of relevant norms of
legislation by another collective subject, which acts as the
supreme body of state power — the parliament. The validity
of such regulations ensures the legal status of the state as a
subject of law in any sphere of public relations. The capacity
of the state is the basis for determining the capacity of public
authorities and officials. The state has its legal capacity as a
subject in a legal relationship with full rights, and it is also
implemented in the system of executive authorities, the court
system, as well as powers delegated to other legal entities.

The execution of the legal personality of the state in the
international law has a specific nature. The concentration of
supreme state power in one hand (the monarchy) made it pos-
sible for a significant period of time to talk about the person-
ification of the state, its personification as a single entity by a
person who possesses individually the expressed will, goals
and motives. At one time, this tendency was considered by
V.A. Nezabytovskyi, who stated that “personification of the
state became the ideal of politics” [11, p. 91].

The scholar did not deny that the legal personality of
the state as a participant in the international relations and
that of an individual has certain common features, but at the
same time he emphasized that the nature of the execution
of the rights and obligations of the state in relations with
other states as well as within the state, does not allow their
coequality.

“The state acts as a certain organization in foreign rela-
tions and with other states, acting in accordance with certain
rules of law, created not by this organization but by the whole
international community. These norms, which are not created
by this state, at the same time, bind its behavior in foreign
relations. The international community, whose member is the
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state, is a broader and more general concept. Therefore, the
concept of the state can be derived from the more general
concept of international communication where the state acts
and is regarded as a member of the community, that is, as a
subject of rights and obligations” [11, p. 91].

Considering the international contractual obligations of
the state, one could assume that in this relationship, the indi-
vidual state exercises its legal personality individually. How-
ever, such an assumption would be incorrect, since the Presi-
dent and the government could act on behalf of the state; the
terms of international treaties may include obligations to act
by specific state bodies, provide for international cooperation
of national authorities, etc. Direct international cooperation
occurs with the participation of the authorized central exec-
utive authority in the area of foreign relations (Ministry of
Foreign Affairs) [8] and other state bodies, as well as author-
ized officials (President of Ukraine (Item 3, Part 1, Article
106 of the Constitution of Ukraine), the Chairman of the
Verkhovna Rada of Ukraine (Item 4, Part 2, Article 88) and
others). Thus, the exercise of the legal personality of the state
has a collective character, when the legal position of the state
in an international treaty is formed on the basis of coordina-
tion of the foreign and domestic policy vectors of the current
government with the interests of the people as a whole.

It should be noted that the separation of powers between
the branches of power ensures that the interests of the people
are represented in the course of making foreign policy deci-
sions through the ratification of international treaties. For
instance, a prerequisite for recognition of an international
treaty as part of national legislation is the consent of the Ver-
khovna Rada of Ukraine to its bindingness (Part 1, Article
9 of the Constitution of Ukraine).

One should agree with the opinion of V.I. Tymoshenko
in relation to the transformation of the will of individuals,
expressed in the form of individual wills or combining them
to the will of a collective subject, is determined by the pre-
scriptions of the positive law concerning the creation, compe-
tence, and functions of such subjects. Therefore, declaration
of will should be treated as a decision or norm made on the
basis of legal rules defining state organization [11, p. 107].

Therefore, even in the course of international relations,
a democratic state does not act as an “indivisible entity”,
and the government of the day is not the embodiment of the
absolute nature of the current power. The legal capacity and
capacity of the state requires a clear division of rights, duties,
and powers between public authorities and officials, on the
one hand, and the body of legislative power, on the other
hand, which in its turn ensures the representation of the peo-
ple in this process.

Conclusions. The summary of the above provides for
the following statements. The ideas of the legal theorists of
late 19" — early 20" centuries of the “agreement of union”,
“supreme union”, “legal entity”, and “legal corporation”
found their practical implementation at the present phase
of the state formation. These definitions characterize the
modern content of the classical features of the state in such
aspects. For one thing, the state acts as the subject which
creates the law and enforces it, exercising legal regulation
of social relations. In view of this, it implements such a spe-
cific trait as sovereignty, the essence of which is the ability
of the state to create and maintain its own legal order inde-
pendently. Secondly, a democratic state as an embodiment
of law is inextricably linked to it; its legal personality con-
tains prohibitions, obligations and restrictions, which orig-
inate from: a) the content of the Fundamental Law of the
State, which defines the basic principles of the state system
and establishes the content of rights and obligations to the
state of its citizens; b) the content of international treaties,
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which have become part of national legislation, and treaties
concerning cooperation between the States. Thirdly, the terri-
tory of the state is a legal abstraction that outlines the spatial
boundaries of the exercise of state power. Fourthly, the legal
capacity and capacity of the state provide for a clear separa-
tion of rights, duties, and powers between officials and public
authorities, by the body of legislative power.
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